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uly 1 George H. Rust-D'Eye
July 14, 2009 T: 416-947-5080
grustdeye@weirfoulds.cc

VIA E-MAIL File 06126.00016

Mr. Kevin C. Christenson

City Clerk

City of Hamilton

77 James Street North, Suite 220
Hamilton, ON L8R 2K3

Dear Mr. Christenson:

Re:  Report by the City’s Interim Integrity Commissioner of an Inquiry into a
Complaint regarding a Member of Council - Councillor Brad Clark

Attached is my report to Council regarding my inquiry into the above complaint, filed with you in
accordance with section 22(1) of the City's By-law No. 08-154.

| have also provided a copy of the Report directly to Councillor Clark, in accordance with the
requirements of section 23 of the By-law.

It is my request that you arrange on my behalf to provide a copy to all of the other members of
Council, thus constituting compliance on my behalf with section 23 of the By-law in that regard.

| have provided & copy of this letter, although not the Report itself, to the City Solicitor for his
information.

Thank-you in advance for your assistance in this regard. | will be pleased to discuss this matter
further with you at any time.

GHR/jnb
Attachment
c Peter A. Barkwell, City Solicitor
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employment contract, punitive damages for alleged wrongful dismissal, and other subsidiary
forms of relief.

It appears to have been Mr. Dovey who initiated the contact with Councillor Clark in January
2008, and provided him with an audio copy of the telephone conversation between the Mayor
and Andrew Dreschel, and, on June 19, 2008, provided him with a copy of the written transcript
of that conversation, the publication of which is what led to and forms the substantial subject-
matter of my investigation and this report.

The information provided to me, particularly the e-mail whereby Mr. Dovey provided the
transcript to Councillor Clark, indicates that there had been communication between them, as
confirmed by Councillor Clark, suggesting that they were acting in concert in bringing about the
publication of the transcript through its provision to named and unnamed newspaper reporters.

It is to be noted that the first communication by Mr. Dovey to Councillor Clark, in January 2008,
was followed shortly thereafter by the legal proceedings (commenced on February 15, 2008) by
Mr. Dovey against the City. These proceedings were pending at the time of the publication of
the transcript by Mr. Dovey to Councillor Clark, and by Councilior Clark to the press and other
Councillors.

While | have been unable to obtain either information or documentation relating to the
relationship between Mr. Dovey and Councillor Clark, | am concerned about the leaking by Mr.
Dovey of information and bringing about its publication, in a context in which Mr. Dovey has also
brought legal proceedings against the City arising out of those circumstances.

While Councillor Clark concedes that there may have been prior e-mail communications
between him and Mr. Dovey, | have been unable to find any record of any such
communications, nor has Councillor Clark.

Had | been able to interview Mr. Dovey directly in this matter, | would have questioned him
extensively on his actions and objectives in publishing the transcript to Councillor Clark, and
generally to the public, and the extent to which, if any, such may have amounted to one or more
aspects of his strategy in bringing and prosecuting the action against the City for damages.
However, since | have been unable to interview Mr. Dovey directly, and so few of my questions
in writing have received adequate response, it is difficult to form any particular conclusions
relating to the relationship between Mr. Dovey’s claim against the City and Councillor Clark’s
desire to publicly reveal the actions of the Mayor in his interview with Mr. Dreschel which is the
subject-matter of the transcript.




Issue of Fact and Credibility Not Resolved

| am still not in a position to make clear conclusions about a number of issues, due to the non-
response by lan Dovey to a large number of my questions, and due to inconsistencies and
ambiguity in a number of the responses which | received from Councillor Clark, particularly with
respect to the following:

. although Councillor Clark sees himself as “whistle-blower” about a matter of “compelling
public interest”, he provides no convincing explanation as to why, having received an
audiotape of the telephone conversation in January, 2008, he waited until June, 2008 to
obtain a transcript and go to the press with it;

. in view of the relatively benign and dated nature of what Councillor Clark believed to be
a transgression on behalf of the Mayor, | find little of substance in Councillor Clark’s
stated objectives for disclosing the transcript;

. it is also unclear as to the extent to which Councillor Clark and lan Dovey, who appear to
be long-time friends, collaborated in their common cause of publicly embarrassing the
Mayor;

. Councillor Clark appears to alternate between suggesting that lan Dovey was the

originator of public disclosure of the record, and it having been a strategy jointly agreed
upon in advance;

. it appears to be a somewhat circular argument from Councillor Clark that he published a
transcript of a private telephone conversation between the Mayor of the City and a
member of the press relating to City administration, for the purpose of “teaching the
Mayor a lesson”, when Councillor Clark’'s own conduct purporting to demonstrate that
the Mayor should not have leaked information to the press, constituted itself a leak of
information to the press.

D. MY DECISION AS TO WHETHER OR NOT COUNCILLOR CLARK CONTRAVENED
THE CODE OF CONDUCT

In accordance with the foregoing, | have reached the following conclusions:

@) the telephone conversation between Mayor Eisenberger and Andrew Dreschel in May,
2007 involved a confidential communication by the Mayor acting in the course of the
performance of his duties;




(3)

(4)

(%)

(9)

(10)

both the tape recording of the conversation and any copy or transcript of it constitute a
“record” of the City within the meaning of the Municipal Freedom of Information and
Protection of Privacy Act and the Municipal Act, 2001,

each record also constitutes confidential information for the purposes of the Code of
Conduct for Members of Council;

lan Dovey had no legal authority to remove the “record” from City Hall, nor to publish it to
third parties not authorized to receive it;

consequently, Councillor Clark did not [awfully receive either form of record, and had no "

right to publish them to third parties not authorized to receive them;

Councillor Clark received confidential information from lan Dovey by virtue of his office,
and should have turned it over to the City to be dealt with according to law;

by failing to do so, and by instead disclosing the record to unauthorized third parties,
Councillor Clark breached the following provisions of the City’s Code of Conduct for
Members of Council:

Members shall not disclose or release by any means to any
member of the public either in verbal or written form any
confidential information acquired by virtue of their office, except
when required by law to do so.

Members shall not permit any persons other than those entitled
thereto to have access to information that is confidential.

the record in question contained the following types of information:
(a) personnel matters;
(b) matters relating to the legal affairs of the City;

(c) information defined as “personal information” under the Municipal
Freedom of Information and Protection of Privacy Act;

these are all matters in respect of which the Code of Conduct requires that particular
care be exercised in ensuring confidentiality;

Councillor Clark has also breached the provision of the Code of Conduct that provides:
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No member shall use information gained in the execution of his or
her duties that is not available to the general public, for any
purposes other than his or her official duties.

Unlike my conclusions arising out of my inquiry into the conduct of Mayor Eisenberger, | have
concluded that Councillor Clark, for no ascertainable public purpose or benefit, contravened
both the spirit and intent, as well as the words, of the Code of Conduct referred to above.

It is this type of conduct that the Code is intended to prevent.

By reason of the credibility issues referred to above, | am unable to form any conclusions with
respect to the degree and nature of co-operation between Councillor Clark and lan Dovey, the
latter who commenced litigation against the City at about the same time as he provided
Councillor Clark with the audio record of the telephone conversation in question.

It remains to be seen whether or not any conduct on the part of Councillor Clark with respect to
these matters may tend to prejudice the position of the City in defending Mr. Dovey’s action.
From the evidence available to me, | do not conclude that Councillor Clark publicly disclosed the
record for that particular purpose. Councillor Clark has denied any such conduct or intent. In the
absence of evidence to the contrary, | accept his position in that regard.

| believe, instead, that Councillor Clark acted for personal political purposes, seeking to be
portrayed as a “whistle-blower” respecting the actions of Mayor Eisenberger, which was the
subject-matter of my earlier report.

On the other hand, | have found no evidence of any actual or likely public purpose or public
benefit arising from Councillor Clark’s disclosure of the record.

Whatever may have been Councillor Clark’s true intentions, his objectives in this context appear
to have been more political in nature than in furtherance of an intent to serve the public interest.

E. PENALTY

The original subject-matter of the telephone conversation involved personnel, legal and
administrative matters which have long since been resolved. All or most of the information
contained in the record has previously been discussed in the press, either pursuant to the
Mayor’s communication to Mr. Dreschel or through other leaks of information at City Hall.
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In the circumstances, | see little purpose to be served in imposing a financial penalty on
Councillor Clark.

I conclude that Councillor Clark should be reprimanded for his breach of the Code of Conduct.
This report constitutes such reprimand. Councillor Clark is hereby reprimanded for his conduct.

I recommend that this reprimand be tabled and published at a public meeting of the Council.

“c Councillor Brad Clark

1107700.3
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